
properly be characterized as mere puffing. Wilmington Chemical, 69 F.T.C. 828, 865 
(1966). 

43  In Avalon Industries, the ALJ observed that the "ordinary person with a common degree of 
familiarity with industrial civilization' would expect a reasonable relationship between the size of 
package and the size of quantity of the contents. He would have no reason to anticipate slack 
filling." 83 F.T.C. 1728, 1750 (1974) (I.D.). 

44"A misleading claim or omission in advertising will violate Section 5 or Section 12, however, 
only if the omitted information would be a material factor in the consumer's decision to purchase 
the product." American Home Products Corp., 98 F.T.C. 136, 368 (1981), afJ'd, 695 F.2d 681 
(3d Cir. 1982). A claim is material if it is likely to affect consumer behavior. "Is it likely to affect 
the average consumer in deciding whether to purchase the advertised product-is there a material 
deception, in other words?" Statement of Basis and Purpose, Cigarette Advertising and Labeling 
Rule, 1965, pp.  86-87. 29 FR 8325 (1964). 

45 Material information may affect conduct other than the decision to purchase a product. The 
Commission's complaint in Volkswagen ofAmerica, 99 F.T.C. 446 (1982), for example, was 
based on provision of inaccurate instructions for oil filter installation. In its Restatement on 
Torts, Second, the American Law Institute defines a material misrepresentation or omission as 
one which the reasonable person would regard as important in deciding how to act, or one which 
the maker knows that the recipient, because of his or her own peculiarities, is likely to consider 
important. Section 538(2). The Restatement explains that a material fact does not necessarily 
have to affect the finances of a transaction. "There are many more-or-less sentimental 
considerations that the ordinary man regards as important." Comment on Clause 2(a)(d). 

46 In evaluating materiality, the Commission takes consumer preferences as given. Thus, if 
consumers prefer one product to another, the Commission need not determine whether that 
preference is objectively justified. See Algoma Lumber, 291 U.S. 54, 78 (1933). Similarly, 
objective differences among products are not material if the difference is not likely to affect 
consumer choices. 

47 The Commission will always consider relevant and competent evidence offered to rebut 
presumptions of materiality. 

48Because this presumption is absent for some implied claims, the Commission will take special 
caution to ensure materiality exists in such cases. 

49 Central Hudson Gas & Electric Co. v. PSC, 447 U.S. 557, 567 (1980). 

50Cf Restatement on Contracts, Second ¶ 162(1). 

51In American Home Products, the evidence was that the company intended to differentiate its 
products from aspirin. The very fact that AHP sought to distinguish its products from aspirin 
strongly implies that knowledge of the true ingredients of those products would be material to 
purchasers." American Home Products, 98 F.T.C. 136, 368 (1981), affd, 695 F.2d 681 (3d. Cir. 
1982). 


