
should exercise its discretion to prosecute. See Deceptive and Unsubstantiated Claims Policy 
Protocol, 1975. 

37SeeAmerican Home Products, 98 F.T.C. 136,370 (1981), affd, 695 F.2d 681, 688 (3d Cir. 
Dec. 3, 1982), Whether a disclosure on the label cures deception in advertising depends on the 
circumstances: 

it is well settled that dishonest advertising is not cured or excused by honest labeling 
[footnote omitted). Whether the ill-effects of deceptive nondisclosure can be cured by a 
disclosure requirement limited to labeling, or whether a further requirement of disclosure 
in advertising should be imposed, is essentially a question of remedy. As such it is a 
matter within the sound discretion of the Commission [footnote omitted]. The question of 
whether in a particular case to require disclosure in advertising cannot be answered by 
application of any hard-and-fast principle. The test is simple and pragmatic: Is it likely 
that, unless such disclosure is made, a substantial body of consumers will be misled to 
their detriment? Statement of Basis and Purpose for the Cigarette Advertising and 
Labeling Trade Regulation Rule, 1965, pp.  89-90. 29 FR 8325 (1964). 

Misleading "door openers" have also been found deceptive (Encyclopedia Britannica, 87 F.T.C. 
421 (1976), affd, 605 F.2d 964 (7th Cir. 1979), cert. denied, 445 U.S. 934 (1980), as modified, 
100 F.T.C. 500 (1982)), as have offers to sell that are not bona fide offers (Seekonk Freezer 
Meats, Inc., 82 F.T.C. 1025 (1973)). In each of these instances, the truth is made known prior to 
purchase. 

38In  the Listerine case, the Commission held that pro forma statements of no absolute prevention 
followed by promises of fewer colds did not cure or correct the false message that Listerine will 
prevent colds. Warner Lambert 86 F.T.C. 1398, 1414 (1975), affd, 562 F.2d 749 (D.C. Cir. 
1977), cert. denied, 435 U.S. 950 (1978). 

39Chicago Metropolitan Pontiac Dealers'Ass'n, C. 3110 (June 9,1983). [101 F.T.C. 854 (1983)] 

40An opinion is a representation that expresses only the behalf of the maker, without certainty, as 
to the existence of a fact, or his judgement as to quality, value, authenticity, or other matters of 
judgement. American Law Institute, Restatement on Torts, Second 1538 A. 

411d. 1539. At common law, a consumer can generally rely on an expert opinion. Id., ¶ 542(a). 
For this reason, representations of expert opinion will generally be regarded as representations of 
fact. 

42"[T]here is a category of advertising themes, in the nature of puffing or other hyperbole, which 
do not amount to the type of affirmative product claims for which either the Commission or the 
consumer would expect documentation." Pfizer, Inc, 81 F.T.C. 23, 64 (1972). 

The term "Puffing" refers generally to an expression of opinion not made as a 
representation of fact. A seller has some latitude in puffing his goods, but he is not 
authorized to misrepresent them or to assign to them benefits they do not possess [cite 
omitted]. Statements made for the purpose of deceiving prospective purchasers cannot 


